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C Date of Meeting: October 8-9-10, 1958
Date of Memo: October 3, 1558

Memorandum No. 7
Subject: Study #15 - Planning Procedure

Attached are two items relating to this study:

(1) ZIetter dated September 15, 1958 from Hon. Roy A.
Gustafaon.

(2) Mimeographed copy of certain pertinent Government
Code sections.

You will recall that you are also to bring with you Memorandum Ko, 8

C for the SEPPEMBER meeting, which wae seni to you pricr to that meeting.

Respectfully submitted,

John R. Mcbhonough, dJr.
Executive Secretary




DISTRICT ATTORNEY
Ventura County

Ventura, Californisa

Septerber 15, 1958

Mr. John R. McDonough, Jr.
Executive Secretary

California Law Revisicn Commission
School of Law

Stenford, Californie

Dear John:

I have Jjust read the study regerding proposed revisions of the laws
relating to the adoption and administration of zoning ordinances and of
master end precise plans By cities and counties not having planning coammis-
sions. I believe the proposed revisions will f£ill gaps in the existing
laws. However, I have several comments and criticisms to meke with respect
tc propos2d amemdmenta contained in the subsection entitled “Adoption of

Zoning Ordinences;” pages 2 through 6.

In the proposed amendments of sections 65803 and 65804 of the Govern-
ment Code {all section references are to the Government Code) the words
"except as otherwise provided in this article" now contained in those
pectlons are omitted. These sections impose hearing procedures which
must be followed in adopting zoning ordinances and amendments to zoning
ordinances. The words refer to sections designating situations when the
mandatory hearing procedures nedd not be followed. Without this clause it
would appear that no zoning ordinance or amendment to a zoning ordinance is
valid uniess such hearings have been held. Thus, the temporary interim
zoning ordinance provisions of section 65806 would be superflwous or, in
any event, there would be some confusion as to the validity of a temporary
interim zoning ordinance. It the clause is to be cmitted from each section,
then I believe it would be appropriete to obviate this conflict by adding
the following words to section 65806 and to proposed section 65806.5:
"Notwithstanding anything in this article to the contrary, [if . . .]."

The proposed section 65806.5 authorizes temporary interim zoning
ordinances in egitustions wherein temporary interim zoning cxrilinances are
not presently authorized by section 65806. Paregraph (a) of the proposed
section suthorizes temporary interim zoning ordinances when new territory
has been annexed to a city, whereas this situation is not covered in section

proposed section also permits the adoption of temporary interim
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zoning ordinances in situations where the legislative body plans to hold

a public hearing in comnection with the mdopiion of a new zon ordinance
or an amendment or an addition to an existing zoning ordinance, whereas
section 65806 does not authorize temporery interim zoning ordinances where
the planning commission or the deperiment of plamning "plans to hold a
public hearing" in connection with the same type of zoning ordinsnces.
Paragraph (b) of the proposed section is comperable to part of the language
in section 65806. However, it appears that some words contained in section
65806 vere cmitted in drafiing the proposed paragreph (b). The paragraph
should read: "The legislative body is conducting or intends to conduct
studies within a reasonable time for the %Eose of the adoption of a new
zoning ordinance or of amendments or ons to an existing zoning
ordinance." (Underscored words added.)

fhe last unlettered paragraph in the proposed section 65806.5 is
unnecessary because the suggested introductory clause, "notwithstanding
anything in this article to the contrary," implicitly states that the
mandatory heaving procedures are jinapplicable in the adoption of temporary
interim goning ordinances. However, if the paragraph is to be inperted
out of an abundence of caubion, then the same paragreph should alsc appear
in section 65806.

There peems to be scme uncertsinty at present regarding the effective
date of a t ary interim zoning ordinance. The words "urgency weasure”
in section 65 indicete that the Legislature intended temporary interim
zoning ordinances to become effective immediately upon their adoption.
However, I have besen unasble to find any case where the opinion contained
a statement that s temporary interim zoning ordinance sdcpted pursuvant to
this section became effective when adopted. It could be said that the
section merely authorizes adoption of gzoning ordinances without the nec-
essity of the planning commission and board of supervisors holding prior
hearings, but that such ordinances are not effective mtil 30 days alter
passage. (Elections Code, § 1651.) On the other hand, 1if the section
was pot intended by the Legislature to authorize the adoption of zoning
ordinences which will teke affect immediately upon adoption, then the
section should be amended to suthorize the adoption of such ordinances.
The purpose of e temporary interim zoning ordinance is to prevent parties
seeking to evade the operation of contemplated zoning crdinances from
entering upon & course of Sonstruction or property use which might progress
so far as to defeat in whole or in part the contemplated zoming. If such
an "urgency measure" is not effective immediately upon its adoption, then
1t will be easily possibdle for the contemplated zoning plan to be defeated
by the commencement of construction and changes in property uses during
the 30-day period before the crdinsnce is effective. Accordingly, I
suggest that the vords "to become effective immedistely” be edded afier the
words "urgency messure” in section 65806 and the proposed section 65806.5.
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Bection 65806 and proposed pection 65806.5 would read as follows if
my suggesticne are accepted:

§ 65806. Notwithstand anything in this article to
the contrary, ##f if the pl commission, orf the depert-
ment of planning, in good faith, is conducting or intends
to confduct studies within a reasonable time for the purpose
of, or is holding or plans to hold a hearing for the purpose
of, or bas held a hearing and has recommended to the legisla-
tive 'bodar the adoption of any toning crdinance or amendment
or ad&iticn thereto, or in the event that new territory has
been or may be annexed to a city, the legislative body to
protect the public safety, health and welfare, pay adopt, as
an urgency measure to take effect imuediastely, a temporary
interim zoning ordinance prohibiting such and any other uses
vhich may b in conflict with sweh said rzoning ordinance.

§ 65806.5. FKotwithstanding anything in this article to
the cantrary, whenever the legislative body of a city or
county which does not have a plamming commission or depart-
ment, in good feith, is conducting or intends to conduct
studies within a reascnable time for the purpose of, or has
held or is holding or plans to hold & bhearing for the purpose
of, the adoption of any zonming ordinance or amendment or
addition thereto, or whenever new territory bas been or may
be annexed to a city which does not bave a plamning commission
or department, the legislative body tc protect the public
gafety, heslth and velfare, may adopt, as an urgency measure
to take effect immediately, a temporary interim zoning ordin-
ance prohibiting such and any cther uses which may be in
conflict with said zoning ordinance.

It will not be necessary to amend section 1651 of the Elections Code
if the words "to take effect immediately" are inserted. Paregreph (v) of
this section provides that an ordinance "specifically required by this
code or by any other law to take immedipte effect” shall teke effect
imnediately.

Sincerely yours,

8/ Roy
ROY A. GUSTAFSON
JCH:me




